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| BLA 94- 264 Deci ded August 21, 1997

Appeal s froma decision by Ostrict Chief Admnistrative Law Judge
John R Ranpton, Jr., addressing appeal s fromdecisions of the Mab
Dstrict Manager and the San Juan Resource Area Manager, Bureau of Land
Managenent, relating to grazing in the Gonbb Vésh Allotnent. Hearings
D vi sion Docket Nos. UT-06-91-01 and UT-06-93-01.

MNfirned as nodifi ed.

1 Environnental Quality: Environnental S atenents--
Gazing Permts and Licenses: Adjudication--Gazing
Permts and Li censes: Environnent--National
Environnental Policy Act of 1969: Environnent al
Satenents

The BLMVvi ol ated section 102(2)(Q of NEPA as anended,
42 US C 8§ 4332(2)(Q (1994), by relying on the
environnental inpact statenent prepared for its

resour ce managenent plan for the San Juan Resource Area
as its environmental docunentation supporting its

aut hori zation for grazing on the Gonb Vésh A | ot nent
wthin the resource area. Examnation of the
environnental inpact statenent revealed that it did not
provi de any site-specific environnental anal ysis of the
i npact of grazing on the resource values in five
canyons on the al | ot nent.
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Environnental Quality: Environnental S atenents--
Gazing Permts and Licenses: Adjudication--Gazing
Permts and Li censes: Environnent--National
Environnental Policy Act of 1969: Environnent al
Satenents

Tiering is an appropriate nethod of NEPA conpl i ance.
Tiering requires a mni numof tw NEPA docunents. A
general environnental docunent and a | at er - devel oped
site-specific environnental docunent which is tiered
back to the earlier general docunent. In the absence
of a site-specific environnental docunent, tiering

is inpossible. Wen the record shows the | ack of a
site-specific docunent, BLMnay not justify site-
specific actions by reliance on the general

envi ronnent al  docunent .

Gazing Permts and Li censes: Adjudication--Federal
Land Policy and Managenent Act of 1976:. G azing Leases
and Permts

The BLMviol ated the mul ti pl e-use nandat e of

section 302(a) of the Federal Land Policy and
Managenent Act of 1976, 43 US C § 1732(a) (1994),
when it authorized |ivestock grazing in five canyons in
the Conb Wash All ot nent w thout engagi ng in a reasoned
and i nforned deci si onnaki ng process show ng that it

had bal anced conpeting resource val ues in order to

best neet the present and future needs of the American
peopl e.

Admini strative Procedure: Adjudication--Admnistrative
Procedure: Administrative Law Judges--Adnmini strative
Procedure: Administrative Review-dfice of Hearings
and Appeal s--Rul es of Practice: Appeal s--Secretary of
the Interior

The authority of the dfice of Hearings and Appeal s
is delegated to it fromthe Secretary of the Interior
under 43 CF. R 8 4.1, which provides that the office
is an authorized representative of the Secretary for
the purpose of hearing, considering, and determ ning,
as fully and finally as mght the Secretary, natters
wthinthe jurisdiction of the Departnent. Thus, an
Administrative Law Judge' s authority in fashioning
relief followng a hearing on the nerits is not limted
by jurisprudential constraints underlying injunctive
relief analysis.
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APPEARANES den E Davies, Esg., Salt Lake dty, Wah, for Appellant,
Uah FarmBureau Federation, and for the Anerican FarmBureau Federation,
amcus curiae; Bic Sein, Esg., Tonaoc, lorado, and Daniel H Israel,
Esq., Carefree, Arizona, for Appellant, the lte Muntain We Indian Tribe;
Wndy S Dorman, Esg., dfice of the Solicitor, US Departnent of the
Interior, Véshington, DC, for Appellant, the Bureau of Land Managenent ;
J. Jay Tutchton, Esq., Susan M Horner, Esq., and Thomas D Lustig, Esq.,
Boul der, ol orado, and Joseph M Feller, Esg., Tenpe, Arizona, for the
National WIdife Federation, Southern Wah WIderness Alliance, and
Joseph M Feller, Appell ees.

(PN ON BY DEPUTY CH B- ADM N STRATI VE JUDEE HARR' S

n Decenber 20, 1993, O strict Chief Administrative Law Judge John R
Ranpton, Jr., issued a Decision involving appeal s relating to grazing in
the Conb Wish Allotnent in southeastern ah. 1/ In his Decision, Judge
Ranpt on precl uded BLMfromal | ow ng any further grazing of cattle on
certain public lands in the allotnent, specifically five canyons (Arch,

Mil e, FHsh Geek, O Qeek, and Road CGanyons), pendi ng conpliance wth the
envi ronnental revi ew nandat e of section 102(2)(Q of the National
Environnental Policy Act of 1969 (NEPA), as anended, 42 US C 8 4332(2) (0O
(1994), and the requirenents of sections 302(a) and 309(e) of the Federal
Land Policy and Managenent Act of 1976 (FLPMN, 43 US C 88 1732(a) and
1739(e) (1994), for consideration of principles of "miltiple use" and
public participation.

The Anerican FarmBureau Federation (AFBF) and U ah Far m Bureau
Federation (UFBF), the We Muntain We Indian Tribe (Tribe), and BLMeach

1/ The case before Judge Ranpton invol ved three consol i dated appeal s for
whi ch he conducted 18 days of hearings during My 1992 and April and May
1993 in Mnticello and Salt Lake Aty, Wah, and Gand Junction, ol orado.
The first appeal, designated Hearings D vision Docket No. UT-06-91-01, is
an appeal of the Mar. 6, 1991, Hnal Decision of the Mab DO strict Mnager,
Bureau of Land Managenent (BLM, involving grazing in the Gonb Vésh
Alotnent. The second, which never received a Hearings D vision docket
nunber, is an appeal of the Sept. 19, 1991, Decision of the San Juan Area
Manager, BLM issuing an annual grazing authorization for the 1991-92
grazi ng season on the Gonb Vsh Allotnent. The third, which was filed
after the conmencenent of the hearing, is Hearings D vision Docket No. UT-
06-93-01, which is an appeal of the Sept. 23, 1992, Decision of the

San Juan Resource Area Manager, BLM authorizing grazing on the all ot nent
for the 1992-93 grazi ng season. Judge Ranpton took no action regardi ng
either grazing authorization because, at the tine he issued his Decision,
they had, by their terns, expired. (Decision at 31, n.5.) However, he
addressed the issues rai sed by the appeal s of those authorizations because
he consi dered themto be capabl e of repetition, yet evading review due to
the short duration of the annual grazing authorizations. Id.
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filed appeal s fromthat Decision. 2/ Together wth its notice of appeal,
the Tribe filed a petition for stay. Neither of the other Appellants
sought a stay. National WIdife Federation, Southern Wah WI derness
Aliance, and Joseph M Feller (collectively referred to as N¥) filed a
docunent, inter alia, opposing the petition for stay and requesting that
the Decision be put into full force and effect.

In a Decision dated March 1, 1994, the Board denied the petition for
stay and granted the request to put Judge Ranpton's Decision into effect,
pursuant to 43 CF. R 8 4.477(b) (1994), thereby prohibiting grazing in the
canyons pendi ng resol ution of the appeals on their nerits. National
Wldife Federation v. BLM 128 I BLA 231 (1994). |n a subsequent Deci sion,
the Board granted a notion to dismss the appeal of AFBF, but granted AFBF
amcus curiae status. National Widlife Federation v. BLM 129 I BLA 124
(1994).

|. Factual and Procedural Background

The Gonb Vésh A | ot nent enconpasses nearly 72,000 acres, of which
approxi matel y 63,000 acres are public lands, the renmai nder being state
and private. The allotnent is |ocated southwest of B anding, Wah, and
northwest of B uff, Wah. Wthin the allotnent boundaries is the
geographi c feature fromwhich the allotnent derives its nane, Conb Vdsh, a
narrow val ley that runs north-south just west of the Gonbb R dge for about
20 mles. (Ex. R4; BEx. A37, at 1.) Daning into Gonb Vash fromthe
west are five canyons, Arch, Mille, Hsh Geek, O QGeek, and Road,
sections of which, ranging fromapproxinately 4 to 7 mles in length, are
also wthin the allotnent boundaries. (Ex. R4.) The canyon bottons are
narrow generally less than a half-mle wde and in pl aces no nore than
200 yards wde. (Tr. Wol. 2, at 32-34.) 3/ The canyons enconpass about
7,000 acres, or 10 percent of the allotnent land. (Tr. Vol. 1, at 135-36.)
Each canyon contains a perennial or epheneral stream wth an associ ated
riparian area. The canyons provide recreational opportunities for canpi ng,
hi ki ng, phot ography, sightseeing, and the view ng of archaeol ogi cal sites,
i ncludi ng many remmants of the ancient Anasazi cul ture.

The case presented to Judge Ranpton by NWF during the 18 days of
hearing in this case was intended principally to showthe inpact of grazing
on

2/ The Tribe is the hol der of the grazing preference for the Gonb Vésh
Alotnent. The UFBF i s an associ ation whose nenber shi p i ncl udes nunerous
hol ders of Federal privileges for grazing |ivestock on the public | ands of
BLM's San Juan Resource Area, whi ch enconpasses the allotnent, and ot her
areas of the Sate of Wah. Aong wth simlar associations in the other
Wstern public-land states, it is a nenber organi zati on of AFBF.

3/ The transcript of the 18-day hearing in this case is conposed of

18 vol unes, each of which is separately paginated. dtations to the
transcript wll be to vol une and page nuniber.
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the five canyons. The NW introduced at the hearing, through the testinony
of nunerous w tnesses, including experts in riparian ecol ogy, range
nanagenent, ar chaeol ogy, outdoor education, geol ogy, fluvial geonorphol ogy,
and soil science, considerable evidence of the inpacts of grazing in the
canyons on archaeol ogi cal sites, recreational opportunities, riparian
vegetation, soil conditions, water quality, and wldlife habitat.

The Wiite Mesa Community, whose nenbers are enrolled to the Tribe,
owis the Wite Mesa Gattl e Conpany, whi ch conducts grazi ng operations on
the allotment. (Tr. Vol. 1, at 107-08.) The Conb Vésh Allotnent is one
of six allotnents on approxi nately 250,000 acres of public and nati onal
forest lands used by the Wite Mesa Conmunity for its grazing operations.
(Tr. Mol. 1, at 136.) Fo0om1987 to 1991, the Wite Mesa Gonmunity enpl oyed
about four tribal nenbers per year inits grazing operations. (Ex. A 123.)

Despite limted enpl oynent opportunities for tribal nenbers, the operation
provi des incone for the Wite Mesa Community, which the community uses to
nake hone repairs for senior citizens, purchase clothing for school
children, and naintain a snall store. (Tr. Vol. 1, at 120.)

In 1966, BLMestablished an active grazi ng preference of 3,796 ani nal
unit nonths (AUMs) for BLMadmnistered public lands in the allotnent for
the annual grazi ng season fromQtober 16 to May 31. (Ex. A 37, at 1;

Tr. Vol. 16, at 34-35.) That preference allowed 506 cattle to graze the
allotnent. Prior to 1985, the nuniber of cattle using the canyons was
unknown because cattle were allowed to graze the entire all ot nent,

i ncludi ng the canyon areas, during the annual 7-1/2 nonth grazi ng season.
(Tr. Vol. 16, at 33-34, 40-41.)

In My 1986, BLMissued a draft resource nanagenent plan (RW)

and envi ronnent al inpact statement (B to establish general nanagenent
standards and gui del i nes concerning grazing and other permtted resource
uses of the 1.8 mllion acres of public land inits San Juan Resource A ea.

I n devel opi ng that docunent, BLMgrouped the Gonb Vésh Allotnent wth
other allotnents for purposes of considering the environnental consequences
of alternative grazing nanagenent plans for the resource area. In

Sept entber 1987, BLMi ssued a proposed RW and final BS (FHS for the
resource area. Follow ng another comment period, BLMrei ssued the proposed
RW in April 1989. However, prior to reissuance, on February 20, 1989, the
San Juan Resource Area Manager issued a 10-year grazing permt to the Tribe
for the Gonb Vésh Al otnent aut horizing grazing in the anount of 3,791
AMs. The UWah Sate Drector, BLM approved the RWP in a March 18, 1991,
Record of Decision and Rangel and Program Summary. (Ex. A-39.) 4/

4/ In the RW, B.Mdetermned that, within 5 years after approval of

the RW, it woul d aut horize grazi ng by agreenent wth the permttees at

the 5-year "average |icensed use level" or, absent agreenent, by

decision at the "present grazing preference. " (. A39, at 57.) The RW
listed the 5-year average |icensed use |evel for the Gonb Vésh Al otnent as
2,870 AMs (383 cattle) and the present grazing preference as 3,796 AUMs
(506 cattle). Id. at 48. Further, BLMstated that either the average

l'i censed use or the present grazing preference woul d be used until
nonitoring data confirned a need for change. 1d. at 57.
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During the devel opnent of the RW, BLMchanged its grazing schene for
the Conb Wash Allotnent. 5/ In the fall of 1986, it began to nanage the
canyon areas, as well as other land in the allotnent, as separate pastures,
regul ati ng the novenent of cattle anong the pastures by the use of existing
or new y-constructed fences. The BLMauthorized the Tribe to drive cattle
into the canyons and hold themthere for a nonth at a tine wth fences
constructed across the canyon nouths. (Tr. Vol. 9, at 163-64; Tr. \ol. 16,
at 33-34, 40.) 6/ It also began to nonitor forage utilization. It
establ i shed trend study plots and establ i shed objectives for increasing the
frequency of key plant species inthe allotnent. (Tr. Vol. 9, at 16566,
179, 182.) Hbowever, none of those study plots was in the canyons or in
any riparian area on the Conb Véash Allotnent. (Ex. A 110, Part 2, at 23,
Part 3, at 2.) 7/ Followng a nunber of years of nonitoring, BLMfound
that key species in the study plots had not changed or had decreased in
frequency. In response to that finding, BLMadjusted its objectives
downward to reflect the status quo in 1991. (Tr. Vol. 9, at 184-86.)

The BLM devel oped a plan for a 4-year grazing cycle for the
allotnent in order to inprove the vegetation and i n response to increased
recreati onal use of the canyons. The features of that plan were that
t he season of use woul d be changed so that the canyons woul d be grazed
only during the dornant season, fromMNovenber 1 to the mddl e of Mrch,
(Tr. Mol. 9, at 168-70; Tr. \Vol. 16, at 41); only 50 cattle woul d be grazed
in each canyon for a period of only 1 nonth, (Tr. Vol. 16, at 41, 45-46);
at |least one canyon woul d be rested every fourth or fifth year, (Tr. \ol.
16, at 47); pastures outside the canyons woul d be grazed each year in an
alternating pattern of spring grazing for two seasons fol | oned by w nter

5/ Actual use figures for the Conb Vésh Allotnent for the period 1981

to 1992 were 3,000 AUMs (400 cattle) (1981/82); 3,266 ALMs (435 cattle)
(1982/83); 2,726 AMs (363 cattle); 3,117 AMs (416 cattle) (1984/85);
2,424 AMs (323 cattle) (1985/86); 3,169 ALMs (423 cattle) (1986/87);
2,613 AUMs (348 cattle) (1987/88); 2,588 ALMs (345 cattle) (1988/89);
1,775 AMs (237 cattle) (1989/90); 1,39 AUMs (186 cattle) (1990/91);
1,875 AMs (250 cattle) (1991/92). (BEx. R18; Tr. Vol. 16, at 37-38;

Tr. Vol. 17, at 93.) Actual grazing use decreased in 1989 and 1990 because
of a 2-year drought. (Tr. Vol. 9, at 166.) Authorized active use for the
1992- 93 grazi ng season was 350 cattle. (Decision at 28.)

6/ Each of the five canyons was nanaged as a separate pasture, wth the
exception of the Hsh Qeek and OGN Geek CGanyons. They were nanaged
toget her as one pasture because O G eek CGanyon splits off Hsh Qeek
Ganyon. (Ex. R4; Tr. Vol. 17, at 92.)

7/ Bxhibit A-110 consists of four parts. The first is a copy of BLMs
Answers to Interrogatories, dated Feb. 24, 1992, which responds to the
first set of interrogatories propounded by NW. The second is a copy of
the part of NW s Hrst Set of Interrogatories, dated Jan. 24, 1992, which
sets forth their Requests for Admssion. The third is a copy of BLMs
Answer to Requests for Admission, dated Feb. 24, 1992. The fourth is a
copy of BLMs Answer to Request for Designation of Record, dated Feb. 24,
1992. dtations to exhibit A110 wll identify the part and page nunber.
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grazing for two seasons, (Tr. Wol. 9, at 202-03); and forage utilization
in the canyons would be |imted to 40 percent and outsi de the canyons to
50 percent in spring and 60 percent inthe wnter. (Tr. Vol. 9, at 200-
201; Tr. Vol. 16, at 120.)

The BLM never fornal |y adopted the 4-year grazing cycle, but it
nevert hel ess i npl enented the pl an through annual grazi ng aut hori zati ons
wth the 1990-91 season being the first year of the cycle. (Tr. Vol. 9,
at 189; Tr. \Vol. 16, at 58.) However, BLMdid not adhere strictly to the
features of the system There was evidence at the hearing of the
aut hori zation of nore than 50 cattle to graze in certain canyons, (Ex. A9,
Tr. Vol. 1, at 112), scheduling grazing in a canyon that was to be rested,
(BEx. A113; Tr. Vol. 17, at 6-7), and overutilization of certain key
species in certain canyons. (Tr. Vol. 16, at 245-50.)

The annual grazi ng aut hori zations, two of which were challenged in
this case, were issued by the San Juan Resource Area Manager, Edward
Scheri ck, who bel i eved he had discretion under the RW to determne whet her
grazing shoul d take place in the canyons. (Ex. A 108, at 12.) However,
in exercising that discretion, he relied exclusively on the recommendati ons
provided to himby Paul Qurtis, the San Juan Resource Area range
conservationist. (BEx. A108, at 13-16, 19-20, 26-27, 36-37.) S<cherick did
not conduct any i ndependent anal ysis of the effects of grazing on other
resources. He testified that he always accepted Qurtis' recommendati ons
concerning grazing. (Ex. A108, at 36-37; see Tr. \Vol. 17, at 286.)

Qurtis stated that it had been decided in the RWP that the canyons
were available for livestock use. (Tr. Vol. 17, at 22.) He cane to that
concl usi on because the RMP did not preclude grazing in the Gonb Vésh
Alotnent. (Tr. Vol. 17, at 24.) However, he acknow edged that he did not
know i f there was specific infornation in the RW about the inpacts of
grazing in the canyons. (Tr. Vol. 17, at 28-29.)

Qurtis testified that he "nonitor[s] the grazing in the San Juan
resource area, and presently that covers approxi nately two mllion acres.
And | deal wth the biggest percent of that two mllion acres, and
approximately 66 different allotnents and 66 different permttees, give or
take a few" (Tr. Vol. 16, at 28.) Qven the scope of his duties, it is
not surprising that Qurtis stated that he did not have the tine or
personnel to conduct the necessary nonitoring in the canyons. See Tr.
Vol . 16, at 253-54. hder those circunstances, he is generally left to
rely on the permttee to adhere to the grazing schedul e in the Gonbb Vsh
Alotnent. He stated: "I try to call them you know periodically to nake
sure that things are going close toright." (Tr. Vol. 16, at 56.) It is
clear fromthe record that things did not always go right. There is
evi dence of cattle grazing in Road Ganyon in the spring of 1991, although
it was explained that the cattle were nerely being trailed through Road
Canyon to Dead Bull Pasture to the south on that occasion. (Tr. \Vol. 2,
at 84-88; Tr. Wol. 17, at 123-34.) There is al so evidence of cattle
grazing in Road Ganyon in May 1992 and in Arch and H sh Greek canyons in
QGctober 1991. (Tr. MVol. 2, at 119-25; Tr. 18, at 124-27, 129-30.)
Mbreover, in Decenber 1990, BLMnotified the permttee of its concern
regarding the lack of cattle distribution
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in Arch Ganyon, "because cattle were hanging on the fence in the nouth of
the canyon as had occurred three years ago.” (Ex. A1.) The BLMnoted
that a spokesman for the permttee had "told us that there just wasn't
enough help to get the job done and he didn't know what he coul d do about
it." 1d.

The present proceeding had its genesis in the February 20, 1989,
i ssuance by the Area Manager of a new 10-year grazing permt for the Conb
Vash Allotnent. Feller challenged issuance of the permt. 1In his
Decisionin Feller v. BLM Hearings D vision Docket No. UT-06-89-02, dated
August 13, 1990, Judge Ranpt on concl uded that BLMhad failed to provi de
for the participation of affected interests, of which Feller was one. He
set aside issuance of the permt, renanded the case to BLMfor issuance,
w thin 60 days, of a newdecision, followng notice to and the opportunity
for cooment by such interests. Judge Ranpton directed that BLMs Deci si on
on rermand shoul d set forth the basis for asserting conpliance wth, or
exenption from applicable provisions of the lawand regul ations. The BLM
appeal ed that Decision to this Board. n Decenber 4, 1990, the Board
di smssed the appeal, docketed as | BLA 90-538, for failure to file a
statenent of reasons.

1. Dstrict Minager's Deci sion

The DO strict Manager issued a Notice of Proposed Decision, dated
Cctober 9, 1990, in response to Judge Ranpton's August 1990 Deci si on.
Followng a protest by Feller, the Dstrict Manager issued his Mrch
1991 Notice of Fnal Decision finding that BLMhad conplied wth
section 102(2) (O of NEPA and section 302(a) of FLPVA by virtue of
conpl etion of the Proposed R\PPW FHHS. He stated therein at page 3 that the
draft RMP B S had "specifical |y addressed |ivestock grazing on the Conb
Wish Allotnent.” See also Tr. Vol. 8, at 43-44. He al so clained that
"[a]n eval uati on of the environnental and econom c costs" of grazing in
the allotnment "were presented in the Draft RMPand BS. " (Decision at 3.)

He explained to Feller that "[a] protest to issuance of a grazing permt
is not a proper vehicle to chall enge the adequacy of the BS " Id.

In his Decision, the Dstrict Manager did not issue a new 10-year
permt. He determned that any adjustnents in the Tribe's authorized
grazi ng preference woul d be nade foll ow ng an eval uati on of BLMs
nonitoring data for the all otnent, which had been gathered during the five
grazi ng seasons from1985-86 through 1989-90. He stated that the 1968
Alotnent Managenent A an (AWP) for the Gonb Vésh Al otnent woul d be
revised "in accordance wth the goal s and objectives identified in the
Proposed RW and based on the obj ectives and preference | evel approved by
the Area Manager through the nonitoring process.” (Decision at 2.) He
expl ai ned that revision of the AW woul d be acconpl i shed t hrough a
oor di nat ed Resour ce Managenent (CRV) process invol ving al | af fected
interests, Federal and state agencies, the permttee, and other interest
groups, and that, follow ng conpl etion of that process, a termpermt woul d
be i ssued.

Fnally, he advised that |ivestock grazing woul d continue on the
allotnent at "current |evels through annual permts adj usted as necessary
to deal wth changes in vegetative production resulting fromdrought or
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other unforeseen situations." (Decision at 4.) 8 He stated that nethod
of authorizing grazing woul d continue "until the AW i s revised through the
C(RM pr ocess. "

The NWF tinely appeal ed the Dstrict Manager's Decision, as well as
the Area Manager's subsequent grazing authorizations for the allotnent for
the 1991-92 and 1992-93 grazi ng seasons.

[11. Judge' s Decision

Judge Ranpton, in his Decenber 1993 Deci sion, set aside the Dstrict
Manager's March 1991 Hnal Decision, to the extent it permtted authorized
grazing use to continue at established | evel s, and renanded the case to
BLMfor further action consistent wth his directives. See note 1, supra.
Judge Ranpt on based his hol ding on the foll ow ng conclusions: (1) BLM
failed to conply wth NEPA (2) BLMviolated FLPVMA by "failing to make a
reasoned and i nforned decision that the benefits of grazing the canyons
outwei gh the costs,” (Decision at 23); (3) BLMviolated FLPMA by failing
to nake a reasoned and i nforned deci sion establishing stocking rates for
the whol e al lotnent; (4) BLMviolated the order in Feller v. BLM supra,
and appl i cabl e grazing regul ations in engagi ng i n "cl osed- door nanagenent "
of the Gonbb Wsh Allotnent in issuing grazing authorizations w thout
providing affected interests notice and the opportunity to comment on those
authori zations, (Decision at 27); and (5) BLMfailed to conformto the
forage utilization limts of the RWP. 9/

|V, D scussion

A NEPAMolation

The first issue we wll consider is whether Judge Ranpt on properly
concl uded that BLMviolated NEPAin this case. The record in this case
establ i shes, wthout doubt, that BLMfailed to conply wth NEPA

Judge Ranpton nade the foll ow ng findings regarding BLMs assertion
that the RMY FB S provi ded adequat e NEPA docunentation for its grazing
authorizations in the Gonb Vésh Al ot nent :

The Proposed RWFE S is sinply devoid of any site-specific
information or anal ysis regarding the inpacts of grazing on the

8/ The Dstrict Manager's determnation to continue grazing at "current

[ evel s" deviated fromthe proscriptionin the RWP to permt grazing at
either the "average |licensed use" or "preference" |evel, depending on

whet her agreenent of the permttee could be attained. "Qurrent |evels"
was the annual use |evel established at the tine of issuance of the Tribe's
10-year grazing permt in February 1989, i.e., for the initia 1989-90
season. (BEx. A117, at 1; Tr. Vol. 17, at 119.)

9/ None of the Appellants nounted any chal | enge to Judge Ranpton' s
rulings on establishing a stocking rate for the entire Gonb Vésh A | ot nent,
affected interests, or forage utilization limts. Accordingly, we need
not address those parts of his Decision.
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resource val ues of the particular allotnent in question. A

best, it contains sone general information regarding the inpacts
of grazing on the entire San Juan Resource Area as a whol e. The
di scussi on focuses upon broad descriptions of the types of

veget ative zones found in the Area and the general probl ens of
grazi ng nanagenent. The "Affected Environnent” and the
"Preferred Alternative" of the docunent do not nention the Gonb
Vésh al lotnent other than to list it in summary tables show ng
such data as the nunber of acres, nunber of authorized ALMs, and
nunber of acres in various ecol ogi cal conditions.

Nunerous BLMw t nesses confirned the fol | ow ng facts about
the Proposed RW FH S

(1) That it is not useful or does not provide the detail ed
information necessary to determne whether to graze the canyons
(Tr. Vol. 8 at 46, 53, 57-60, Vol. 17 at 42-43; Ex. A 108 at 37);

(2) That it does not contain an anal ysis of the 1990
proposed grazing plan or grazi ng systembei ng i npl enented by
i ssuance of the annual grazi ng authorizations nor does it
contain infornmation regarding the avail abl e forage, condition of
the vegetation, or condition of the riparian areas in the
canyons (Tr. Vol. 8 at 45, Wol. 17 at 103-108; Ex. R5, Proposed
RWFS Vol. | at 1-232); and

(3) That it lacks any discussion of the relative val ues of
the resources in the canyons and no bal ancing of the harns and
benefits of grazing the canyons (Ex. A-108 at 30, 32-33; Tr. \ol.
9 at 196-197).

(Decision at 9.) Ve are in conplete agreenent wth those findings.

Judge Ranpton al so pointed out that all three BLM Deci si ons bei ng
appeal ed were discretionary decisions and that N had not chal | enged t he
RWFES He explained:

The Proposed RW FH S is at issue because of the
assertions of BLMand intervenors that the docunent satisfies
BLM's NEPA requirenents wth respect to the chal | enged
discretionary actions. It is axionatic that when an appel | ant
chal | enges an action on NEPA grounds, the review ng tribunal nust
det ermine whet her the agency' s exi sting NEPA docunentation is
adequate to support that action. See Southern Qegon dtizens
Agai nst Toxic Sorays v. Qark, 720 F.2d 1475, 1480 (9th dr.
1983), cert. denied, 469 US 1028 (1984) ("Ve review the
sufficiency of the environnental anal ysis as a whol e to deternine
whether it conplies wth NEPA"; Minatee GQounty v. Gorsuch, 554
F. SQupp. 778, 783, 788 (MD Ha. 1982) ("[T]he court is not
limted to the reviewof any single environmental docunent, but
nay eval uate the entire record of the agency.").

The case of Southern UWah WIderness Alliance, 123 | BLA 302
(1992), isinstructive. Inthat case, appellants challenged a
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BLMdeci sion to i npl enent certain range inprovenent projects in
the Henry Mbuntains. BLMrelied on a site-specific environnental
assessnent (EA) that was "tiered’ to an area-wde BSin finding
that the decision woul d have no significant inpact upon the human
environnent. The Interior Board of Land Appeal s (Board) held it
nust examne both the site-specific EA and the area-wde BS to
determne "whether BLMhas, at sone | evel, adequately considered
the environnental effects of its proposed actions." 123 | BLA at
309.

[T]o say that the Henry Mountai n EA nay be tiered

to the Henry Mountain B S does not resol ve the issue
before us. If, as in this case, inplenentation of a
deci sion based on a site-specific EAwll significantly
affect the quality of the hunan environnent, the effect
nust be anal yzed and considered inan BS Tiering

an EAto a previously conpleted HS sinply rai ses the
guestion whet her the B S adequat el y addr esses t he
environnental effects of the proposed actions, or a
suppl enental HS 1s required because the HS anal ysi s
is broad and does not address specific | npacts.

Id. at 306 (citations omtted) (enphasis added); see al so O egon
Environnental Gouncil v. Kunznan, 714 F.2d 901, 904-05 (S9th dr.
1983) (a site-specific HS was requi red because both an EA and
the programmatic HS to which the EA was tiered were i nadequat e
for failure to describe site-specific inpacts).

The need for a detailed anal ysis of the site-specific
resources and inpacts of grazing on those resources is explicitly
set forth in the case of National Resources Defense Gouncil .
Morton, 388 F.Supp. 829 (DD C 1974), aff'd, 527 F.2d 1386 (D C
dr. 1976) (per curiam, cert. denied, 427 US 913 (1976).

(Decision at 19-20.)

In fashioning the appropriate relief for the violation of NEPA Judge
Ranpt on st at ed:

BLMhas an infinite nunber of options, each wth its own
harns, benefits, and alternatives to be wei ghed. Wth respect
to areas wthin the allotnent but outside canyons, BLMnay find
(through preparation of an EA) that sone grazi ng schene, ot her
than conpl ete precl usion of grazing, wll not significantly
effect [sic] the quality of the human envi ronnent, in which case
an B S woul d not be necessary.

What ever course of action BLMchooses wth respect to the
areas outsi de the canyons, an adequate environnental reviewis
required. If BLMchooses to naintain the present grazing schene,
based | oosely on the infornal 4-year cyclic plan, it is clear
that an BS is required.
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Wth respect to the canyons, the evidence shows that any
| evel of grazing use may significantly effect [sic] the quality
of the hunman environnent, and therefore BLMis prohi bited from
allowng any grazing in the canyons until an adequate BSis
prepared and consi der ed.

(Decision at 34.)

Thus, Judge Ranpton precluded any grazing in the canyons pendi ng
preparation of an HS He did not nandate an B S for grazi ng out si de
the canyons in the allotnent. Rather, he directed that BLM pursue
envi ronnent al revi ew through preparation of an environnental assessnent
(EA), which, depending on the results, mght lead to an HS However, he
added one caveat. |If BLMsought to perpetuate its present grazing schene,
devel oped in violation of FLPVA without the benefit of any public
participation, he concluded that an HS would be required. He did not
prohi bit grazing outside the canyons pendi ng environnental conpliance.

The BLM has not appeal ed Judge Ranpton's ruling that it failed to
conply wth NEPA or the relief that he granted for such failure. |nstead,
inits Satenent of Reasons for appeal (BLMs SR, BLMnerely states:

"The BLMdoes not chal | enge Judge Ranpton's concl usion that grazi ng cannot
occur in the five canyons at issue until site-specific analysis is
conpl eted in conpliance wth the National Environnental Policy Act (NEPA)."

However, as noted above, Judge Ranpton did nore that precluded grazi ng
in the canyons pending "site-specific analysis." He required preparation
of an BSif BLMintended again to authorize grazing in the canyons. He
also required an EA for grazing outside the allotnment and, if BLMi nt ended
to continue its 4-year cyclical grazing plan, an HS Despite the limted
nature of its statenent regarding what it is not challenging, the |ack of
any argunent by BLM concerni ng NEPA i ssues necessarily | eads us to concl ude
that it acquiesces in all of Judge Ranpton's rulings in that regard.

A though the Tribe seeks reversal of Judge Ranpton's Deci sion "because
it enbraces an injunction against Tribal cattle grazing nmade in violation
of federal law" (Tribe's SORat 18), it asserts that it "wel cones site-
speci fic conpliance” wth NEPA and "agrees that all parties wll be better
served by a nore fornal analysis.” I|d. at 44.

The UFBF is the only Appel lant contending that Judge Ranpton erred in
concluding that BLMfailed to conply wth NBPA (e of UBF s assi gnnent s
of error is predicated onits belief that Judge Ranpton held the FHS to
be i nadequate. "Judge Ranpton, however, junped right over the process and
found the programmatic areaw de B S to be i nadequate before the site
specific activity plan was even conpl eted.” (UBFs SCRat 19.)

The UFBF cl early understands the scope of the RWPWFE S and the NEPA
process. A page 7 of its SCOR it states:

Aresource areawde RPPBE S is not intended to be either
grazing specific or allotnent specific. Instead, it is intended
to be a nore generic area w de pl anni ng docunent whi ch addr esses
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all of the miltiple use issues wthin the resource area. It does
not predetermne site-specific decisions thereby elinmnating the
exercise of discretion. Wiat it is intended to dois identify
resource i ssues and conflicts and provide the resource area
nanagers W th gui dance in naki ng the everyday site-specific
decisions that are required. As M. Daryl Trotter, who had
responsi bility to oversee the NEPA and BLM pl anni ng process in
the San Juan Resource Area explained, the RAPHEH S is done at what
is known as the pl anni ng stage while site-specific decisions are
nade at what is known as the activity stage. (Tr. vol. 8

at p. 22). In fact, one of the objectives of the RWPis to
identify those site- specific areas that need "to be covered by
nore detail ed and specific plans". 43 /R 81601.0-5(k)(5). Wen
the need for further detailed site specific plans are [sic]
identified, these plans will usually take the formof an
all ot nrent nanagenent plan ("AMP'), which wll then require its
own NEPA conpl i ance docunentation usually in the formof an
environnental assessnent. (Tr. vol. 8 at p. 23).

This going fromthe nore generic resource area pl anni ng
docunents to site-specific AMS is called "tiering' and has
been specifically approved by Goun[cil] of Environnental
Quality regulations detailing the steps that nust be taken in
NEPA conpl i ance.

[1] However, UBF misconstrues Judge Ranpton's Decision and ignores
N¥ s argunents. The NWF did not chal lenge the RMP in this case, nor
didit question the adequacy of the FES for purposes of supporting the
RW. Wat it did question at the hearing, extensively and exhaustively,
was BLM s steadfast reliance, now abandoned, on those docunents to
support BLMs site-specific actions under appeal. It is BLMs
intransi gence that | ed Judge Ranpton to examne the R FE S, because it is
BLMthat insisted that the FHHS satisfied its NEPA obligati ons wth respect
to the chal l enged grazing decisions. He properly undertook such an
examnation. See Southern Qegon Atizens Against Toxic Sprays v. dark,
720 F. 2d 1475, 1480 (9th dr. 1983), cert. denied, 469 US 1028 (1984);
Sout hern Wah Wl derness Alliance, 123 I BLA 302, 306 (1992).

The result of Judge Ranpton's examination was not that the FBE S was
i nadequate to support the RMP. Instead, he found, quite properly, that
the Proposed RW FH S did not support BLMs site-specific actions.

[2] The UFBF di scusses the procedure of "tiering" and asserts that
it is proper inthis case. Tiering is an appropriate nethod of NEPA
conpliance. Southern Wah WIlderness Alliance, 124 | BLA 162, 167-68
(1992); see 40 CF. R § 1502.20, 40 CF. R § 1520.28. Hbwever, tiering
requires a mni numof two NEPA docunents, a general environnental docunent
and a | at er-devel oped site-specific environnental docunent which is tiered
back to the earlier general docunent. Nb site-specific docunent addressing
the Conb Wash Al ot nent has been devel oped by BLM si nce the i ssuance of
the RWFES Therefore, tiering at this juncture is inpossible.
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The UFBF believes that BLMis in conpliance wth NEPA because BLM
intends at sone indetermnate date in the future to prepare further
envi ronnental docunentation to tier back to the BS  Judge Ranpton found
that BLMhad a reasonabl e anount of tine to engage in site-specific
anal ysis, but that it failed to do so.

The UFBF states at page 35 of its SOR "To be sure, there is no
dispute that the AMP has not yet been conpl eted and that the BLM
accordingly, has not yet concluded its tasks under NEPA But that is a far
cry fromclaimng that the BLMhas violated NBPA " Thus, while admtting
| ack of conpliance, UBF would find no violation, because BLMis "in the
mddl e of the NEPA conpliance process.” |d. The UBF faults "NW¥ and
Fel ler for boot-strapping thenselves into a clained violation * * *." 1d.

In essence, UFBF is asserting that NW shoul d have waited for BLMto
conplete its AWP and correspondi ng NEPA anal ysis before filing any of its
appeal s. Such an assertion is wthout nerit. It ignores the plain
| anguage of the Dstrict Manager's March 1991 Decision. Therein, the
Dstrict Manager did not allege that BLMwas "in the mddl e" of its NEPA
conpliance. He stated that the general NEPA docunentation supported his
site-specific actions. 10/

The UFBF al so conpl ai ns that Judge Ranpt on overstepped his authority
by ordering an B S and, thereby, elimnated the discretion afforded to BLM
Hs conclusion that an HS was necessary prior to any further grazing in

t he canyons was based on his finding that "appel |l ants present ed

overwhel mng evi dence that grazing has significantly degraded and nay
continue to significantly degrade the quality of the hunan environnent in
the canyons.” (Decision at 4.) V¢ need not address this i ssue because BLM
has not chal | enged Judge Ranpt on's NEPA concl usi ons. Therefore, we nust
conclude that it has consented to undertake the actions he directed.

B FLPMA Mol ation

[3] The next issue for resol ution i s whether Judge Ranpton
properly held that BLMviolated FLPMA After citing section 302(a) of
FLPVA

10/ In an Apr. 5, 1991, cover letter acconpanying its notice of appeal of
the Dstrict Manager's Decision, NN stated:

"W honestly believe the concerns raised in our appeal nust be
addressed, and that grazing on sensitive areas in the Alotnent shoul d be
suspended pendi ng resol ution of these issues.

"However, we are encouraged by BLMs conmit nent - -di scussed in both the
proposed and final decisions--to undertake a Conbi ned Resour ce Managenent
Process [(RW] for the Allotnent. V& hope the CRW can nove forward during
the appeal, and we are anxi ous to participate in the process. Perhaps the
CRW can resol ve sone of the issues raised in our appeal ."

The CRM process commenced in My 1991 wth a group neeting. The | ast
neeting of the group was in January 1992. (Ex. A 107, at 2, 4.) A that
tine, BLMannounced that an adequate H S had al ready been prepared for the
allotment and that BLMwoul d not consider the alternative of discontinuing
grazing in the canyons.
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43 US C § 1732(a) (1994), which requires the Secretary to "nanage

the public lands under principles of mutiple use and sustained yield,"
Judge Ranpton quoted the FLPVA definition of "multiple use.” That term
is defined as

t he managenent of the public lands and their various resource
val ues so that they are utilized in the conbi nation that

Wil best neet the present and future needs of the American
people; * * * the use of sone land for less than all of the
resources; a conbi nation of bal anced and di verse resource uses
that takes into account the | ong-termneeds of future
generations for renewabl e and non-renewabl e resources, i ncluding,
but not limted to, recreation, range, tinber, mnerals,

wat ershed, wldlife and fish, and natural scenic, scientific and
historical values; * * * wth consideration given to the relative
val ues of the resources and not necessarily to the conbi nation of
uses that wll give the greatest economic return or greatest unit
product i on.

43 US C 8§ 1702(c) (1994). Hethen cited a statenent by the court in
Serradubv. Butz, 3 BWTrLL R 20,292, 20,293 (9th dr. 1973),
that the multiple-use principle "requires that the val ues in question be
infornedly and rational |y taken into bal ance.” 11/ He concluded that an
agency is required to engage in such a bal ancing test in order to

det ermine whether a proposed activity is in the public interest.

However, in applying those standards to the facts in this case, Judge
Ranpton hel d that "BLMviol ated FLPVA by failing to nake a reasoned and
inforned decision that the benefits of grazing the canyons outwei gh the
costs.” (Decision at 23) (enphasis added). It is wth this highlighted
[anguage that all Appellants disagree, asserting that FLPVA does not
requi re an economc cost/benefits anal ysis.

It is not clear that Judge Ranpton intended that BLMengage in an
econom c cost/benefits analysis. Areading of his Decision at pages 23-25
di scl oses that the sentence quoted above is the only place in his Decision
where he uses the word "costs,” other than in the heading to the
discussion. Later in his Decision when he is addressing the appropriate
relief for the various violations, he describes the violation as the
failure to make a reasoned and i nforned deci sion to graze the canyons in
violation of ALPMA  He nentions neither costs nor benefits. He described
the appropriate relief, as follows: "Because BLMnmay choose to prohi bit
grazing in the canyons in the future, BLMis not conpelled to make a
reasoned and i nforned decision that grazing the canyons is in the public
interest. However, until a decision is nade, BLMis prohibited from
allowng grazing in the canyons.” (Decision at 34.) Again, no nention is
nade of benefits and costs.

11/ In Butz, the court was construing a simlar requirenent under
section 2 of the Miltipl e-Use Sustained-Yield Act of 1960, 16 US C § 529
(1970).
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Judge Ranpton's anal ysis of the evidence relating to BLMs
deci si onnaki ng process is as fol | ows:

The Area Manager, M. Scherick, correctly believed that
he had di scretion under the RMP to all ow or disallow grazing on
the Conb Wsh allotnent. He testified that, in exercising this
discretion, he had not considered the relative val ues of the
resources in the canyons because consideration of those val ues
woul d take place during the activity planning stage (formation of
the new AMP). But a new AWP has not yet been devel oped because
the CRMP process failed to produce consensus and BLM has yet to
prepare an AP on its own.

M. Scherick al so admtted that neither he nor any docunent,
including the Proposed RMP FE S, wei ghs the benefits and harns
of grazing the canyons. In authorizing grazing in the canyons,
M. Scherick sinply relied upon the information and
recommendat i ons provided to himby M. Qurtis, the range
conservationi st responsi ble for the all ot nent.

Qontrary to the evidence and M. Scherick's beli ef,
M. Qurtis thought that the RW had al ready considered the
inpacts of grazing on the allotnent's resources and det er m ned
that the allotnent shoul d be grazed, regardl ess of the recogni zed
conflict wth recreational uses and the need for adj ust nent
confirned by nonitoring. He therefore felt it was not his
responsi bility to consider those inpacts. M. Scherick's
reliance upon M. Qurtis, who believed that the decision to graze

had al ready been nade and was still binding, does not constitute
arational basis for determni ng whet her the canyons shoul d be
grazed.

Furthernore, M. Qurtis, an expert in range nanagenent
only, does not have the expertise necessary to understand all
the inpacts of grazing in the canyons. Yet, he testified that he
relied solely upon the utilization data, the Proposed RMY FH S
and ocul ar observations to determne the specific terns under
whi ch grazing would be allowed. There is sone question whet her
he al so sought and relied upon advice fromexperts in archaeol ogy
and other fields, but he provided no docunentation and little
evi dence of the context or content of any discussions wth those
experts.

M. Qurtis' reliance upon the Proposed RWWFH S i s
unavailing, as he, M. Scherick, and M. Trotter, BLMs NEPA
expert, each admtted that the Proposed RMY FE S does not contai n
the detailed i nfornati on necessary for determning whether or not
to graze the canyons. * * *

In sum BLMs decision to graze the canyons was not reasoned
or inforned, but rather based upon M. Qurtis' msinterpretation
of the RW and a totally inadequate investigation and anal ysis of
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the condition of the canyons' varied resources and the inpacts of
grazi ng upon those resour ces.

(Decision at 23-25.)

VW agree wth that anal ysis. BEven N¥ does not argue that FLPVA
requi res an economc cost/benefits analysis. The N¥ states: "To the
extent the Judge' s choi ce of words nmay be anbi guous, NW has no objection
to this Board clarifying that FLPVA does not require an econonmc cost-
benefit analysis, but rather that BLMnust infornedly and rational |y
bal ance conpeting val ues.” (NW#F s Answer at 58.)

To the extent Judge Ranpton' s Decision nmay be construed as requiring
an economc cost/benefit analysis, it is nodified to nake it clear that no
such anal ysi s is required.

n appeal, BLMnakes no argunent that it satisfied FLPMR s nul tipl e-
use nandate in authorizing grazing in the canyons. Instead, it agrees that
the actions it takes, including authorizing grazing on the public |ands,
are required to be "inthe public interest,” but it asserts that if Judge
Ranpt on intended to i npose a "specific public interest determnation,” such
as is found in section 206(a) of FLPVA 43 US C § 1716(a) (1994), dealing
w th exchanges, "he has clearly overstepped his authority.” (BLMs SR
at 5.) It contends that "FLPVA sinply does not require a specific public
interest finding inthe grazing context." 1d.

V¢ agree wth BLMthat FLPVA does not require a "specific" public
interest determnation for grazing. However, FLPMA s mul ti pl e-use nandat e
requi res that BLM bal ance conpeting resource val ues to ensure that public
| ands are managed in the manner "that wll best neet the present and future
needs of the Anerican people.” 43 US C § 1702(c) (1994). Indeed, all
parties agree that BLMnust conduct sone formof bal anci ng of conpeting
resource values in order to conply wth the statute. Qounsel for BLM
states that "we agree that all BLMdecisions should be in the public
interest as that interest is defined by Gongress inlaw* * *." (BLMs SR
at 5.) The UBF al so recognizes that "[c]learly, nanagenent for multiple
use does require a bal ancing and review of the rel ative resource val ues. "
(UFBF s SCR at 25) (enphasis added). The Tribe al so "does not di spute that
under FLPMA the BLMnust gi ve consideration to the rel ative val ues of the
resources in the Gonb Véish canyons. Mbreover, we agree that those val ues
nust be rationally considered.” (Tribe's SR at 42) (enphasis added).

And NWF concurs that "BLMnust infornedly and rational |y bal ance conpeting
values.”" (N# s Answer at 58.)

What is inportant in this case, and what we affirm is Judge Ranpton's
finding that BLMviol ated FLPVA because it failed to engage in any
reasoned or inforned deci si onnaki ng process concerning grazing in the
canyons in the allotnent. That process nust showthat BLM has bal anced
conpeting resource val ues to ensure that the public lands in the canyons
are managed in the nanner that wll best neet the present and future needs
of the Anerican peopl e.
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C Federal Trust Responsibility

The Tribe's principal contention is that, despite any failure by
BLMto conply wth section 102(2)(Q of NEPA and section 302(a) of FLPVA
the Departnent is required, infulfillnent of its trust responsibility to
the Tribe to act inits best interests, to permit grazing to proceed in
the canyons, and thereby encourage "tribal self-sufficiency and econom c
devel oprnent.” (Tribe's SR at 4.)

The Tribe cites various cases, including Seminole Nation v. Lhited
Sates, 316 US 286, 297 (1942), where the Federal Governnent's general
duty to deal wth Indian tribes according to the "nost exacting fiduciary
standards” is well-enshrined. However, a trust relationship, and thus the
consequent fiduciary obligation, has been held to exist generally when it
arises under a specific treaty, statute, agreenent, or other indication
that the Lhited Sates intended to act as a trustee in its particul ar
dealings wth an Indian tribe. See, e.g., Wiskers v. Lhited Sates,

600 F.2d 1332, 1335-37 (10th dr. 1979), cert. denied, 444 US 1078
(1980); Joint Tribal Gouncil of Passanaquoddy Tribe v. Mrton, 528 F.2d
370, 379 (1st dr. 1975); Havasupai Tribe v. Lhited Sates, 752 F. Supp.
1471, 1486-87 (D Ariz. 1990), aff'd, 943 F.2d 32 (9th dr. 1991), cert.
deni ed 112A' S Q. 1559 (1992) ~ Accordi ngly, there is consi der abl e
guestion whether the Lhited Sates has a trust responsibility inits
nanagenent of grazing privileges held by an Indian tribe on non-Indi an

| ands under the Federal grazing | aws, where the record fails to show any
treaty, statute, agreenent, or other indication that the Lhited Sates
intended to act as a trustee in such natters.

However, even assuning a trust rel ationship exists in the present
situation, no case cited by the Tribe stands for the proposition that a
Federal agency nay, sol ely because of its general trust responsibility,
disregard a control ling Federal statute that clearly precludes, in the
absence of conpliance, a permitted activity by an Indian tribe. See
Jicarilla Apache Tribe v. Supron Energy Qorp., 782 F.2d 855 (10th dr.)
(adopting, as nodified, dissenting opinion set forth at 728 F. 2d 1555,
1563-73 (10th Qr. 1984)), cert. denied, 479 US 970 (1986), and Eyrarrild
Lake Paiute Tribe of Indians v. Mrton, 354 F. Supp. 252 (DD C 1972),
rev'd on other grounds, 499 F. 2d 1095 (D C dr. 1974), cert. denied,

420 US 962 (1975). Both Jicarilla Apache Tribe and Pyranid Lake i Tndi cat e
that a Federal agency, in fulfilling its trust duty, nust act in accordance
wth other applicable legal obligations. 728 F.2d at 1567-69; 354 F. Supp.
at 256. Requiring BLMto conply with the nandates of NEPA and FLPVA prior
to authorizing grazing in the canyons does not violate any trust
responsibility tothe Tribe. . Havasupai Tribe v. Lhited Sates, 752 F.
Supp. at 1489 (Forest Service satisfied " any general fiduciary duty it may
have had to the Havasupai Tribe by conplying wth the NEPA statute” in
approving a uraniummne on ancestral |ands).

D Prohibition Against Gazing in the Canyons

[4] The UBF and the Tribe each contend that, even assuming that BLM
failed to fulfill its duty under NEPA and FLPVA before permitting further
grazing in the canyons, Judge Ranpton adopted an inappropriate renedy by
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precl uding any grazing in the canyons until conpliance was achi eved. They
argue that preclusion anounted to an "injunction” of an ongoing activity,
based sol ely on the fact of the NEPA and FLPMA vi ol ati ons, w thout any
consi deration of the appropriate standard for such equitable reli ef,

i ncl udi ng deci di ng whet her there was the threat of irreparabl e harmfrom
conti nued grazi ng.

The UFBF and the Tribe cite a nunber of judicial cases in support of
their position, particularly Northern Cheyenne Tribe v. Hodel, 842 F. 2d 224
(9th dr. 1988), and the Suprene Gourt cases of Amoco Production (o. v.
Mllage of Ganbell, 480 US 531 (1987), and V¥i nberger v. Ronero-Barcel o,
456 US 305 (1982). 12/ In Northern Cheyenne, the circuit court held,
rel ying on Atoco Production, that, unless required by statute, a court
was not conpel [ ed to enjoin ongoi ng mneral operations under Federal coal
| eases nerely because they had been aut hori zed by the Departnent on the
basis of aflawed HS and thus in violation of NBPA  Rather, it stated
that a court nust fully exercise its equitable authority, bal ancing the
equities and considering the threat of irreparable harmfromcontinued
operations, and on that basis, declined to uphold the district court's
i ssuance of an injunction where the record reveal ed that it had not
properly done so. See 842 F.2d at 229-30. The UFBF and the Tribe concl ude
that no basis for admnistrative invocation of "injunctive" relief has
been shown here, and thus we shoul d overrul e Judge Ranpt on.

The cases cited by UFBF and the Tribe are inapposite. In
addressing this argunent bel ow, Judge Ranpton pointed out that the power of
the Gfice of Hearings and Appeal s (CHA) does not derive fromthe judicial
branch of Governnent, but fromthe executive branch. The authority of CHA
is delegated to it fromthe Secretary of the Interior. 43 CFR 8§ 4.1
According to that del egation, CGHA "is an authorized representative of the
Secretary for the purpose of hearing, considering and determining, as fully
and finally as mght the Secretary, matters wthin the jurisdiction of the
Departnent * * *." 1d. Thus, an Admnistrative Law Judge's authority in
fashioning relief followng a hearing on the nerits is not limted by
jurisprudential constraints underlying injunctive relief analysis. Judge
Ranpton correctly rejected the argunents of UFBF and the Tribe. 13/ As

12/ The circuit court's initia opinionin Northern Cheyenne was | ater
superseded. See Northern Cheyenne Tribe v. Hodel, 851 F. 2d 1152 (S9th Qr.
1988). However, the substance of its pertinent hol di ng renai ned unchanged.
Id. at 1157-58.

13/ The Tribe requests that the Board "investigate what nay be federal
[awviolations triggered by * * * ex-parte communi cations” between the
then Drector of BLMand Fell er and one of the wtnesses for NV, which
occurred i medi ately prior to Judge Ranpton's Decenber 1993 Deci si on.
(Tribe's SORat 7, n.2.) Ve decline to do so. The "federal law" to which
the Tribe refers, is 5 USC 8§ 557(d)(1) (1994) and the Departnent’s

inpl enenting regulation, 43 CF. R 8 4.27(b). Like Judge Ranpton, to whom
this natter was initially presented, we can discern no possible violation.
See Decision at 3.
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this Board has hel d on a nunber of occasions, when BLMaut hori zes an action
wthout fulfilling its NEPA nandates, that authorization may be overturned
and the case renanded for further environnental eval uation. See, e.g.,
Qegon Natural Desert Association, 125 IBLA 52, 62 (1993); Southern Uah
Wl derness Alliance, 124 1BLA 162, 170 (1992); Serra dQub Legal Defense
Fund, Inc., 124 1BLA 130, 142 (1992).

Judge Ranpton found that BLMhad vi ol ated NBPA by not preparing a
site-specific analysis of the inpact of grazing on the canyons in the
allotnent. He also found, based on the evidence presented by NW, which
he characterized as "overwhel ming," that grazing had significantly degraded
t he hunan environnent in the canyons and that grazing might continue to do
so. Based on those findings, Judge Ranpton properly granted N¥ the relief
it sought—+he preclusion of grazing in the canyons pendi ng the preparation
and consideration of an HS  The BLMhas rai sed no obj ection to Judge
Ranpton' s inposition of that duty onit.

Except to the extent that they have been expressly or inpliedy
addressed in this Decision, all other errors of fact or lawraised by the
Appel lants are rejected on the ground that they are, in whole or in part,
contrary to the facts and lawor immaterial. See National Labor Rel ations
Board v. Sharples Chemcals, 209 F. 2d 645, 652 (6th dr. 1954); Qacier-Tvwo
Medi cine Alliance, 88 I BLA 133, 156 (1985)

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned as nodifi ed.

Bruce R Harris
Deputy Chief Administrative Judge
| concur:

Janes L. Byrnes
Chi ef Administrative Judge

fn. 13 (conti nued)

The proscription agai nst ex parte communi cations, arising in
proceedi ngs before GHA including pendi ng appeal s, extends only to those
conmuni cat i ons

"concerning the nerits of a proceedi ng between any party to the
proceedi ng or any person interested in the proceeding or any representative
of a party or interested person and any fice [of Hearings and Appeal s]
per sonnel invol ved or who nay reasonably be expect ed to becone 1 nvol ved in
t he deci si onnaki hg process on that proceeding[.]"
43 CF.R § 4.27(b) (enphasis added). The Drector of BLMwas not an
enpl oyee of GHA who was invol ved or reasonabl y expected to becone invol ved
i n deci si onnaki ng regardi ng the appeal pending before the judge at the tine
of the reported communi cations. Thus, they were clearly not proscribed.
Brock Livestock ., 101 I1BLA 91, 96 (1988).
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